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MEMORANDUM 

 

TO:  File 

FROM:   NCVLI 

RE: Indiana Crime Victims’ Right to be Heard by and Through Victims’ Counsel; 

Adopting Common Practice.  

DATE:   June 5, 2019 

 

 
The information in this memorandum is educational and intended for informational purposes only.  It does not 

constitute legal advice, nor does it substitute for legal advice.  Any information provided is not intended to apply to 

a specific legal entity, individual or case.  NCVLI does not warrant, express or implied, any information it may 

provide, nor is it creating an attorney-client relationship with the recipient. 

 

 

ISSUE PRESENTED 

 

Can victims of crime in Indiana assert and seek enforcement of their right to be heard by 

and through victims’ counsel? 

 

SHORT ANSWER 

  

Yes.  Victims of crime in Indiana are guaranteed myriad rights, including the explicit 

right to be heard at certain times during the process.  In addition to the right to be heard, victims 

in Indiana are guaranteed several other rights that contemplate a meaningful right to be heard 

and/or are necessary and logical corollaries to exercising that right in a meaningful time and in 

meaningful manner.  These include the rights to be treated with fairness, dignity and respect; to 

be informed; to receive advance notice; and to be present.   

Notably, victims in Indiana have explicit standing to assert and seek enforcement of these 

rights, under Article 40 (“Victim Rights”).  Ind. Code Ann. § 35-40-2-1.  As is true of defendants 

and the media who often choose to assert their rights through counsel, victims can assert and 

seek enforcement of their rights through victims’ counsel.  The statutory provision concerning 

standing does not comment on and, therefore, does not bar the assertion of victims’ rights by and 

through victims’ counsel.  Thus, victims of crime in Indiana, akin to many victims across the 

nation, have a right to assert and seek enforcement of their rights through victims’ counsel, 

including their right to be heard. 
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DISCUSSION 

I. Victims of Crime in Indiana Have Myriad Rights, Including the Explicit Right to Be 

Heard and Additional Rights That Contemplate a Meaningful Right to Be Heard 

and/or Are Necessary and Logical Corollaries of the Right to Be Heard. 

 

Indiana law affords victims of crime numerous rights, including the right to be heard at 

certain times during the process.1  See, e.g., Ind. Code Ann. § 35-40-5-5 (guaranteeing victims 

the right to be heard at all proceedings concerning sentencing, post-conviction release decisions 

and “pre-conviction release decision[s] under a forensic diversion program”); Ind. Code Ann. 

§§ 35-40-11-1 to 35-40-11-2 (affording victims the choice to exercise their right to be heard at 

court proceedings and the discretion to decide how their right to be heard will be exercised, 

except in a narrowly defined exception); Ind. Code Ann. § 35-40-11-3 (affording victims in 

custody with a means to exercise their right to be heard).2   

Indiana law also provides additional rights to victims that contemplate a meaningful right 

to be heard and/or are necessary and logical corollaries to exercising the right to be heard in a 

“meaningful time and in meaningful manner.”  Armstrong v. Manzo, 380 U.S. 545, 552 (1965).3  

                                                             
1 A “victim” of crime in Indiana is defined as a person who “suffered harm as a result of a crime that was 

perpetrated directly against the person” and excludes persons accused of committing crimes stemming from the 

same incident.  Ind. Code Ann. §§ 35-40-4-1, 35-40-4-8. 

 
2 Several jurisdictions across the nation, which can be informative to Indiana, similarly guarantee victims the right to 

be heard, including in proceedings where victims’ right are implicated.  See, e.g., Cal. Const. art. I, § 28(b)(8) 
(guaranteeing victims the right “[t]o be heard, upon request, at any proceeding . . . involving a post-arrest release 

decision, plea, sentencing, post-conviction release decision[] or any proceeding in which a right of the victim is at 

issue”); Ill. Const. art. I, § 8.1(a)(5) (granting victims “[t]he right to be heard at any post-arraignment court 

proceeding in which a right of the victim is at issue and any court proceeding involving a post-arraignment release 

decision, plea[] or sentencing”); Colo. Rev. Stat. Ann. § 24-4.1-302.5(1)(d), (j)-(j.2) (granting victims the right to be 

heard in connection with bond hearings, pleas, sentencing, resentencing, modification of a sentence, modification of 

a no contact order, subpoenas for victims’ records, petitions for expungement, potential release from state 

correctional facilities and potential transfers from mental health facilities). 

 
3 Many victims in other jurisdictions across the nation also have rights that contemplate a meaningful right to be 

heard and/or are necessary and logical corollaries to exercising the right to be heard in a meaningful time and in 
meaningful manner, which can be informative to Indiana.  See, e.g., Alaska Const. art. I, § 24, Alaska Stat. Ann. 

§ 12.61.010(a)(12)-(13) (guaranteeing victims in Alaska the rights, among other rights, to fairness, dignity and 

respect; to receive information concerning proceedings, to be present for proceedings and to notice of parole 

hearings); Cal. Const. art. I, § 28(b)(7) (granting victims in California the right “[t]o reasonable notice of all public 
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Victims’ rights–such as rights to fairness, dignity and respect–demand that victims be afforded a 

meaningful right to be heard; and victims’ rights–such as rights that require a safety assessment 

of the victim by the court–necessitate and contemplate victim input.  See, e.g., Ind. Const. art. I, 

§ 13(b), Ind. Code Ann. § 35-40-5-1(1) (guaranteeing victims constitutional and statutory 

“right[s] to be treated with fairness, dignity[] and respect”); Ind. Code Ann. §§ 35-40-5-1, 35-40-

5-4 (granting victims the rights to “free from intimidation, harassment[] and abuse” and to have 

their safety assessed in release determinations).  Further, victims’ rights–such as rights to 

adequate notice of a proceeding and information concerning a proceeding–are prerequisites for a 

victim to provide an informed statement; and to participate and/or contribute during proceedings 

in a meaningful way.  See, e.g., Ind. Const. art. I, § 13(b) (granting victims the rights “to be 

informed of and present during public hearings”); Ind. Code Ann. § 35-40-5-6(b) (mandating 

that when victims exercise their right “to read presentence reports” that “[t]he information given 

to the victim[s] must afford the victim[s] a fair opportunity to respond to the material included in 

the . . . report”); Ind. Code Ann. § 35-40-8-1 (mandating that victims, upon request, are provided 

advance notice of proceedings that consider revocation or termination of defendants’ probation 

or diversionary programs); Ind. Code Ann. § 35-40-7-2 (mandating that victims, upon request, 

are provided advance notice of, inter alia, bond hearings). 

 

                                                             
proceedings, . . . upon request, at which the defendant and the prosecutor are entitled to be present and of all parole 

or other post-conviction release proceedings[] and to be present at all such proceedings”); Tex. Const. art. I, 

§ 30(b)(1) (granting victims in Texas the right, upon request, “to notification of court proceedings”); Ga. Code Ann. 

§ 17-17-1 (granting victims in Georgia the rights “to reasonable, accurate[] and timely notice of any scheduled court 

proceedings or any changes . . . ; not to be excluded from any scheduled court proceedings, except as provided . . . 

by law; . . . to file a written objection in . . . parole proceedings . . . ; and . . . to be treated fairly and with dignity”); 
Tex. Crim. Proc. Code Ann. § 56.02(a)(2) (granting victims in Texas “the right to have the magistrate take the safety 

of the victim or [his/her/their] family into consideration . . . in fixing the amount of bail”); D.C. Code Ann. § 23-

1901(b)(1), (3) (guaranteeing victims in the District of Columbia the rights to be treated “with fairness and with 

respect for the victim’s dignity and privacy; [and] . . . [to b]e notified of court proceedings”). 



 
 
 

 

Page 4 of 7 

 

II. Victims of Crime in Indiana Can Assert and Seek Enforcement of Their Rights by 

and Through Victims’ Counsel. 

 

Notably, crime “victim[s] ha[ve] standing to assert the rights established by . . . [A]rticle” 

40 (Victim Rights).4   Ind. Code Ann. § 35-40-2-1.  In addition, the statutory limitations provided 

in section 35-40-2-1 do not restrict victims’ standing to assert and seek enforcement of 

his/her/their rights that are enumerated in Article 40.  See Ind. Code Ann. § 35-40-2-1 (providing 

that Article 40 does not: “(1) [p]rovide grounds for a victim to challenge a charging decision or a 

conviction, obtain a stay of trial, or compel a new trial[;] (2) [g]ive rise to a claim for damages 

against the state of Indiana, a political subdivision, or any public official[;] or (3) [p]rovide 

grounds for a person accused of or convicted of a crime or an act of delinquency to obtain any 

form of relief”).  

It is common practice across the nation for victims to assert and seek enforcement of their 

rights, by and through victims’ counsel, in criminal courts in jurisdictions with and without laws 

                                                             
4 While standing is explicitly articulated, traditional standing analysis can inform an understanding of victims’ rights 

assertion.  “To determine whether a person is “injured” for the purposes of standing, we apply the following test: 

First, the plaintiff must have suffered an ‘injury in fact’—an invasion of a legally protected interest which is (a) 

concrete and particularized, and (b) ‘actual or imminent, not “conjectural” or “hypothetical [.]”’  Second, there must 

be a causal connection between the injury and the conduct complained of—the injury has to be ‘fairly ... trace [able] 
to the challenged action of the defendant, and not ... th[e] result [of] the independent action of some third party not 

before the court.’  Third, it must be ‘likely,’ as opposed to merely ‘speculative,’ that the injury will be ‘redressed by 

a favorable decision.’”  Smith v. Brendonwood Common, Inc., 949 N.E.2d 422, 424 (Ind. Ct. App. 2011) (citing 

Lujan v. Defenders of Wildlife, 504 U.S. 555, 560–61 (1992)). 

 

Further, jurisdictions nationally recognize that party status is not a prerequisite to or a substitute for engaging in a 

standing analysis, as it is not uncommon for nonparties—including crime victims—to have standing for limited 

purposes in connection with criminal proceedings.  See, e.g., Melissa J. v. Superior Court, 237 Cal. Rptr. 5, 6 (Cal. 

Ct. App. 1987) (“The victim is not considered a party to a criminal proceeding.  However, where the court has 

issued an order concerning restitution, the victim may assert [his/her/their] legitimate rights by the procedures 

available to parties.”); Doe v. United States, 666 F.2d 43, 46 (4th Cir. 1981) (observing that while the federal rape 
shield provision does not explicitly provide standing for a victim’s right to appeal, standing is “implicit as a 

necessary corollary of the rule’s explicit protection of the privacy interests Congress sought to safeguard” and that 

“[n]o other party in the evidentiary proceeding shares these interests to the extent that they might be viewed as a 

champion of the victim’s rights”). 
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that explicitly discuss the right to victims’ counsel.  Federal courts, for example, have frequently 

and for a long time permitted nonparties, represented by counsel, to assert their interests.   

[I]n the United States Court of Appeals for the Fifth Circuit . . . victims have 

exercised their right to be reasonably heard regarding pretrial decisions of the judge 

and prosecutor ‘personally [and] through counsel.’  In re Dean, 527 F.3d 391, 393 

(5th Cir.2008).  The victims’ ‘attorneys reiterated the victims’ requests’ and 

‘supplemented their appearances at the hearing with substantial post-hearing 

submissions.’  Id.; see also Brandt v. Gooding, 636 F.3d 124, 136–37 (4th 

Cir.2011) (motions from attorneys were ‘fully commensurate’ with the victim’s 

‘right to be heard.’). Similarly, in United States v. Saunders, at a pretrial 

Fed.R.Evid. 412(c)(1) hearing, ‘all counsel, including the alleged victim’s counsel, 

presented arguments.’  736 F.Supp. 698, 700 (E.D.Va.1990).  

LRM v. Kastenberg, 72 M.J. 364, 370 (C.A.A.F. 2013) (superseded); see also 18 U.S.C. 

§ 3771(c)(2) (mandating that, under the federal Crime Victims’ Rights Act, “[t]he prosecutor 

shall advise the crime victim that the crime victim can seek the advice of an attorney with respect 

to the rights described in subsection (a)” of 18 U.S.C. § 3771); Kastenberg, 72 M.J. at 364, 370 

(holding that the victim, who was seeking relief in the military justice system, had standing and a 

right to be heard by and through counsel; and clarifying that the right to be heard can include 

argument by counsel).  Moreover, the notion of asserting one’s right to be heard through counsel 

is by no means novel.  See Powell v. State of Ala., 287 U.S. 45, 72 (1932) (observing that access 

to counsel “is a logical corollary from the . . . right to be heard by counsel”). 

In many state jurisdictions such representation has been explicitly recognized.  See, e.g., 

Cal. Const. art. I, § 28(c)(1) (observing that victims of crime in California can retain counsel and 

can assert their rights provided in subdivision (b) of the California Constitution, by and through 

counsel, “in any trial or appellate court with jurisdiction over the case as a matter of right[;]” and 

mandating that courts shall act swiftly with regard to such requests by victims); Ga. Const. art. I, 

§ 1, ¶ XXX(b) (guaranteeing that victims of crime in Georgia “may be represented by an 

attorney” at hearings on motions that assert victims’ rights); State ex rel. Montgomery v. Padilla, 
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364 P.3d 479, 485 (Ariz. Ct. App. 2015) (observing that the mother “as the legal representative 

of [the child-victim], had a right through her counsel to object to [defendant] eliciting testimony 

from [the child-victim] based on [the child’s] rights as a victim, including privacy rights”). 

In state jurisdictions where such representation has not been explicitly recognized, crime 

victims have still been able to assert their rights through victims’ counsel.  See, e.g., State v. 

Bray, 291 P.3d 727, 730 (Or. 2012) (en banc) (permitting the crime victim to challenge a post-

sentence order, without explicitly discussing the right to victims’ counsel, by and through 

victim’s counsel); State v. Casey, 44 P.3d 756, 759-60 (Utah 2002) (concluding–after analyzing 

whether the child-victim could assert the right to be heard through victim’s counsel–that a Utah 

“court remedied its initial violation of [the child-victim’s] right to be heard at defendant’s change 

of plea hearing by reopening the plea hearing and receiving testimony from [the child-victim] 

and his mother, and by permitting argument from [the child-victim’s] counsel”).  

The statutory provision concerning standing in Indiana does not comment on and, 

therefore, do not bar the assertion of victims’ rights by and through victims’ counsel.5  Ind. Code 

Ann. § 35-40-2-1.  Thus, victims of crime in Indiana, akin to many victims across the nation, 

have a right to assert and seek enforcement of their rights through victims’ counsel, including 

their right to be heard. 

 

                                                             
5 In addition to victims’ counsel, other persons, in select circumstances, can assert victims’ rights.  See, e.g., Ind. 

Code Ann. § 35-40-13-1(a) (providing “[i]f a victim is physically or emotionally unable to exercise any right but is 

able to designate a lawful representative who is not a bona fide witness, the designated person may exercise the 

same rights that the victim is entitled to exercise”); Ind. Code Ann. § 35-40-13-2 (providing that “[i]f a victim is 

incompetent, deceased[] or otherwise incapable of designating another person to act in the victim’s place, the court 

may appoint, upon request of the prosecuting attorney, a lawful representative who is not a witness”); Ind. Code 

Ann. § 35-40-13-3 (providing that child-victims’ “parents or legal guardian may exercise all of the victim’s rights on 

behalf of the victim”); Ind. Code Ann. § 35-40-13-5(2)-(3) (mandating that courts, when appointing a representative 
for a victim who is incompetent or deceased to consider, among other factors “[t]he person’s willingness and ability 

to . . . [w]ork with and accompany the victim through all proceedings, including criminal, civil[] and dependency 

proceedings[;]. . .[to c]ommunicate with the victim[;] . . . [and to] [e]xpress the concerns of the victim to those 

authorized to come in contact with the victim”). 
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CONCLUSION 

 

Victims of crime in Indiana are guaranteed myriad rights, including the explicit right to 

be heard at certain times during the process.  In addition to the right to be heard, crime victims in 

Indiana are guaranteed several rights that contemplate a meaningful right to be heard and/or are 

necessary and logical corollaries to exercising the right to be heard in a meaningful time and in 

meaningful manner.  Victims in Indiana have explicit standing to assert and seek enforcement of 

rights under Article 40 (“Victim Rights”).  As is true of defendants and the media who often 

choose to assert their rights through counsel, victims can assert and seek enforcement of their 

rights through victims’ counsel.  The statutory provision concerning standing does not bar the 

assertion or enforcement of victims’ rights by and through victims’ counsel.  Thus, victims of 

crime in Indiana, akin to many victims across the nation, have a right to assert and seek 

enforcement of their rights through victims’ counsel, including their right to be heard. 

 

 


